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Abstract

This study examines the Islamic judicial decision regarding spies during war, and its validity in decision
making on the basis of circumstantial evidence (qarQ’in) and testimonies. The espionage is classified in
classical Islamic jurisprudence as an extreme betrayal (khiyahanah) that can jeopardize the life and
safety of the state as well as the citizens. The Quran and Sunnah do not permit spying and especially
infidelity in terms of trust and support of enemy. Nevertheless, the Islamic jurists like al-Sarakhsi, Ibn
Taymiyyah and Ibn al-Qayyim highlighted that in special cases, good and sound circumstantial
evidence could be a valid basis of judicial decisions particularly in cases where there is no_first-hand
testimony or confession. The paper discusses the classical paradigm of evidence under Islamic law, in
which testimony (shahada), confession (iqrar), and corroborative indications are regarded as instruments
of evidence. It also shows the dogmatic disagreements between the four Sunni schools of law on the
punishment of spies, between execution and discretionary (ta ‘zirl) punishment. Special emphasis is put
on the works of Ibn Taymiyyah, al-Siyasah al-Shar ‘iyyah, and that of Ibn al-Qayyim, al-Turuq al-
Hukmiyyah, which highlights the importance of powerful circumstantial indicators in the context of
justice and the protection of the common good. The study is also about the influences of the practice of
prophecy and history that formed the law on the meaning of espionage by using the example of Hdtib
ibn AbI Balta ‘ah. Besides this, the work also interacts with such recent issues as digital espionage,
internet surveillance, the acceptability of new technological evidence like electronic recordings and
computer patterns. Through juxtaposition of Islamic values with the principles of international
humanitarian law, specifically the Geneva Conventions, the study indicates some areas of convergence
and divergence in the treatment of spies in the context of armed conflict. The results indicate that
Islamic jurisprudence is naturally flexible and can accommodate contemporary means of evidence, as
long as these are not subjected to forgery and manipulation. The paper concludes decision using strong
circumstantial evidence is not only permissible but required in times of warfare that is due to the nature
of espionage that is clandestine. Finally, the study highlights the timeless applicability of Islamic law
to modern security challenges without violating justice, fairness, and exalted values of Sharia (magqasid
al-sharieah).

Keywords: Islamic Jurisprudence, Espionage (JAsUs), Circumstantial Evidence (Qar@’in), Testimony
(Shahdah), Confession (IqrQr), Wartime Security, Shariah and Modern Law
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1. Ibn Qayyim al-Jawziyyah, Al-Turuq al-Hukmiyyah fi al-Siyasah al-Shar ‘iyyah, Maktabah Dar
al-Bayan, Dimashq, 1435H, vol. 1, p. 245.

2. Ibn Hajar al-‘Asqalani, Fath al-Bari, Dar al-Salam, Riyadh, 1440H, vol. 6, p. 78.

3. Al-Hujurat: 12

4. Abu Bakr Ibn al-‘Arabi, Ahkam al-Qur’an, Dar al-Kutub al-‘Ilmiyyah, Beirut, 1438H, vol.
3, p. 156.

5. Muhammad ibn Idris al-Shafi‘i, Al-Umm, Dar al-Ma'‘rifah, Beirut, 1442H, vol. 4, p. 456.

6.  ‘Ali ibn Muhammad al-Mawardi, Al-Ahkam al-Sultaniyyah, Dar al-Kutub al-‘Ilmiyyah,
Beirut, 1439H, vol. 2, p. 345.

7. Sa‘ud ibn ‘Abd al-‘Ali al-Barudi al-‘Utaybi, Al-Mawsu ‘ah al-Jina’iyyah al-Islamiyyah al-
Mugqaranah bi al-Anzimah al-Ma‘mul biha fi al-Mamlakah al-‘Arabiyyah al-Su ‘udiyyah, 2nd
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ed., Member of the Board of Investigation and Public Prosecution, Riyadh Branch,
1427H, p. 209.
Ibn Taymiyyah, Minhaj al-Sunnah al-Nabawiyyah, Maktabah Rashidiyyah, Quetta, 1446H,
vol. 4, p. 901.
Ibn Taymiyyah, Al-Siyasah al-Shar ‘iyyah, Maktabah al-Ma‘arif, Riyadh, 1445H, vol. 3, p.
456.
Ibn Hazm al-Zahiri, Al-Muhalla, Dar al-Afaq al-Jadidah, Beirut, 1440H, vol. 11, p. 234.
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Abu ‘Abdullah al-Qurtubi, Al-Jami‘ li Ahkam al-Qur’an, Dar al-Kutub al-‘Ilmiyyah, Beirut,
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Fakhr al-Din al-Razi, Mafatih al-Ghayb, Dar Thya’ al-Turath al-‘Arabi, Beirut, 1440H, vol.
28, p. 567.
Isma‘il ibn “Umar Ibn Kathir, Tafsir al-Qur’an al-‘Azim, Dar Taybah, Riyadh, 1438H, vol.
7,p. 234.
Al-Bukhari, Muhammad ibn Isma‘il Abu ‘Abdullah al-Ju‘fi, Al-Jami* al-Musnad al-Sahih al-
Mukhtasar min Umur Rasul Allah % wa Sunanihi wa Ayyamihi (Sahih al-Bukhari), ed.
Muhammad Zuhayr ibn Nasir al-Nasir, Dar Tawq al-Najah (reprint of the Sulaymaniyyah
edition with numbering by Muhammad Fu’ad ‘Abd al-Baqi), Ist ed., 1422H, vol. 4, p. 4.
Yahya ibn Sharaf al-Nawawi, Riyad al-Salihin, Dar al-Salam, Riyadh, 1442H, p. 456.
Al-Qushayri, Abu al-Husayn Muslim ibn al-Hajjaj al-Naysaburi, Al-Musnad al-Sahih al-
Mukhtasar bi Nagl al-"Adl ‘an al-‘Adl ila Rasul Allah #{Sahih Muslim), ed. A group of
researchers, Dar al-Jil, Beirut, vol. 8, p. 18.
Ibn Hajar al-‘Asqalani, Fath al-Bari, Dar al-Salam, Riyadh, 1445H, vol. 10, p. 789.
Al-Baghawi, Sharh al-Sunnah, Mu’assasat al-Risalah, Beirut, p. 831.
Muhammad ibn al-Hasan al-Shaybani, Kitab al-Athar, Dar al-Kutub al-‘[lmiyyah, Beirut,
1436H, vol. 2, p. 123.
Malik ibn Anas, Al-Muwatta’, Dar al-Kutub al-‘Tlmiyyah, Beirut, 1440H, vol. 3, p. 456.
Muhammad ibn Idris al-Shafi‘i, AI-Umm, Dar al-Ma‘rifah, Beirut, 1443H, vol. 4, p. 567.
Ahmad ibn Hanbal, Al-Musnad, Mu’assasat al-Risalah, Beirut, 1446H, vol. 5, p. 234.
Ibn Taymiyyah, Al-Fatawa al-Kubra, Dar al-Kutub al-‘Ilmiyyah, Beirut, 1445H, vol. 3, p.
678.
Muhammad ibn al-Hasan al-Shaybani, Al-Siyar al-Kabir, Dar al-Kutub al-‘Tlmiyyah,
Beirut, 1435H, vol. 2, p. 156.
Ibn Qayyim al-Jawziyyah, Zad al-Ma‘ad, Dar al-Kutub al-‘Tlmiyyah, Beirut, 1440H, vol.
3, p. 245.
Muhammad ibn Ahmad al-Sarakhsi, Al-Mabsut, Dar al-Ma‘rifah, Beirut, 1440H, vol. 10,
p- 789.
Ibn ‘Abidin, Radd al-Muhtar, Dar Thya’ al-Turath al-‘Arabi, Beirut, 1445H, vol. 3, p. 456.
Muhammad Tahir al-Qadri, Islam aur Ahl al-Kitab, Minhaj al-Qur’an Publications, Lahore,
1443H, vol. 2, p. 567.
Ibn Taymiyyah, Al-Siyasah al-Shar ‘iyyah, Maktabah al-Ma‘arif, Riyadh, 1446H, vol. 4, p.
678.
Bain-ul-Aqwami Insani Qanoon par Aqwam-e-Muttahida ki Report, Jangi Usool, New
York, 2023, p. 45.
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Muhammad bin al-Hasan al-Shaybani, AI-Siyar al-Kabir, Dar al-Kutub al-Ilmiyyah,
Beirut, 1435H, vol. 2, p. 156.

Ibn Qayyim al-Jawziyyah, Zad al-Ma'ad, Dar al-Kutub al-Ilmiyyah, Beirut, 1440H, vol.
3, p. 245.

Muhammad bin Ahmad al-Sarakhsi, Al-Mabsut, Dar al-Ma'rifah, Beirut, 1440H, vol. 10,
p- 789.

Ali bin Muhammad al-Mawardi, Al-Ahkam al-Sultaniyyah, Dar al-Kutub al-Ilmiyyah,
Beirut, 1439H, vol. 2, p. 345.

Ibn Taymiyyah, Al-Siyasah al-Shar'iyyah, Maktabah al-Ma'arif, Riyadh, 1446H, vol. 4, p.
678.

Ibn Hazm al-Zahiri, AI-Muhalla, Dar al-Afaq al-Jadidah, Beirut, 1444H, vol. 11, p. 234.
Muhammad bin Ahmad al-Sarakhsi, Al-Mabsut, Dar al-Ma'rifah, Beirut, 1440H, vol. 16,
p- 234.
Yahya bin Sharaf al-Nawawi, Rawdat al-Talibin, Dar al-Salam, Riyadh, 1445H, vol. 8, p.
456.

Ibn Qayyim al-Jawziyyah, Al-Turug al-Hukmiyyah, Maktabah Dar al-Bayan, Damascus,
1435H, vol. 1, p. 567.
Ibn Taymiyyah, Al-Fatawa al-Kubra, Dar al-Kutub al-Ilmiyyah, Beirut, 1445H, vol. 3, p.
678.
Ibn Hazm al-Zahiri, AlI-Muhalla, Dar al-Afaq al-Jadidah, Beirut, 1444H, vol. 11, p. 789.
Zayn al-Din bin Ibrahim, Al-Bahr al-Ra’iq, Dar al-Kutub al-Ilmiyyah, Cairo, 1445H, vol.
7,p. 567.
Ibn Taymiyyah, Al-Sarim al-Maslul, Maktabah al-Ma’arif, Riyadh, 1435H, vol. 1, p. 245.
Ibn Taymiyyah, Al-Fatawa al-Kubra, Dar al-Kutub al-Ilmiyyah, Beirut, 1440H, vol. 3, p.
456.
Ibn Taymiyyah, Al-Siyasah al-Shar’iyyah, Maktabah al-Ma’arif, Riyadh, 1442H, vol. 2, p.
567.
Ibn Taymiyyah, Minhaj al-Sunnah al-Nabawiyyah, Maktabah Rashidiyyah, Quetta, 1445H,
vol. 4, p. 678.
Ibn Taymiyyah, Iqtida al-Sirat al-Mustaqim, Maktabah al-Rushd, Riyadh, 1443H, vol. 1, p.
123.
Ibn Taymiyyah, Al-Fatawa al-Kubra, Dar al-Kutub al-Ilmiyyah, Beirut, 1445H, vol. 5, p.
234,
Ibn Qayyim al-Jawziyyah, Al-Turuq al-Hukmiyyah, Maktabah Dar al-Bayan, Damascus,
1435H, vol. 2, p. 178.
Ibn Taymiyyah, Al-Siyasah al-Shar ‘iyyah, Maktabah al-Ma‘arif, Riyadh, 1442H, vol. 2, p.
567.
Ibn Qayyim al-Jawziyyah, Ahkam Ahl al-Dhimmah, Dar Ibn Hazm, Beirut, 1440H, vol. 1,
p. 456.
Ibn Qayyim al-Jawziyyah, I‘lam al-Muwaqgqi ‘in, Dar al-Kutub al-‘Timiyyah, Beirut, 1442H,
vol. 4, p. 789.
Ibn Taymiyyah, Al-Fatawa al-Kubra, Dar al-Kutub al-‘Ilmiyyah, Beirut, 1445H, vol. 3, p.
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‘Ali ibn Muhammad al-Mawardi, Al-Ahkam al-Sultaniyyah, Dar al-Kutub al- ‘Tlmiyyah,
Beirut, 1439H, vol. 2, p. 345.
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Muhammad ibn al-Hasan al-Shaybani, Al-Siyar al-Kabir, Dar al-Kutub al-‘Ilmiyyah, Beirut,
1435H, vol. 2, p. 156.
Malik ibn Anas, Al-Mudawwanah al-Kubra, Dar al-Kutub al-‘Ilmiyyah, Beirut, 1440H, vol.
3, p. 245.
Muhammad ibn Idris al-Shafi‘i, AI-Umm, Dar al-Ma‘rifah, Beirut, 1442H, vol. 4, p. 678.
Ahmad ibn Hanbal, AI-Musnad, Mu’assasat al-Risalah, Beirut, 1445H, vol. 5, p. 123.
Al-Qadi ‘lyad, Ikmal al-Mu‘lim, Dar al-Wafa’, Cairo, 1443H, vol. 6, p. 789.

Ibn Qudamah, Al-Mughni, Dar ‘Alam al-Kutub, Riyadh, 1446H, vol. 12, p. 456.

Al-Qurtubi, Al-Jami Ii Ahkam al-Qur’an, Dar al-Kutub al-‘Ilmiyyah, Beirut, 1439H, vol.
16, p. 234.

Ibn Nujaym, Al-Bahr al-Ra’iq, Dar al-Kutub al-‘Ilmiyyah, Beirut, 1444H, vol. 8, p. 901.

Ibn Qayyim al-Jawziyyah, Al-Turug al-Hukmiyyah, Maktabah Dar al-Bayan, Damascus,
1435H, vol. 1, p. 245.

Ibn Hisham, Al-Sirah al-Nabawiyyah, Dar al-Kutub al-‘Ilmiyyah, Beirut, 1440H, vol. 2,
p- 156.

Al-Wagqidi, Kitab al-Maghazi, Dar al-A‘lami, Beirut, 1442H, vol. 1, p. 345.

Abu Hamid al-Ghazali, Al-Mustasfa, Dar al-Kutub al-‘Ilmiyyah, Beirut, 1443H, vol. 2, p.
123.

Ibrahim ibn Musa al-Shatibi, Al-Muwafaqat, Dar Ibn ‘Affan, Cairo, 1446H, vol. 4, p.
567.

Muhammad Tagqi Usmani, Fatawa Jadidah, Maktabah Ma‘arif al-Qur’an, Karachi, 1440H,
vol. 3, p. 123.

Muhammad Rafi® Usmani, Iftiya’, Maktabah Dar al-‘Ulum, Karachi, 1442H, vol. 2, p.
456.

‘Abdullah ibn Mani‘, AI-Nizam al-Qada’i fi al-Mamlakah al-‘Arabiyyah al-Sa‘udiyyah, Dar
al-Hijrah, Riyadh, 1438H, vol. 1, p. 234.

Muhammad Mustafa al-Zuhayli, Al-Tanzim al-Qada’i fi al-Figh al-Islami, Dar al-Fikr,
Damascus, 1445H, vol. 4, p. 567.

Muhammad Ikramullah, Al-Figh al-Islami wa al-Harb al-Hadithah, Dar al-Salam, Cairo,
1443H, vol. 2, p. 345.

Sha‘ban Isma‘il, Al-Harb fi al-Shari‘ah al-Islamiyyah wa al-Qanun al-Duwali, Jami‘ah Umm
al-Qura, Makkah, 1446H, vol. 1, p. 678.

Muhammad Taqi Usmani, Islam aur Jadeed Ma ‘ishat wa Tijarat, Maktabah Ma‘arif al-
Qur’an, Karachi, 1440H, vol. 2, p. 345.

Ibn Qayyim al-Jawziyyah, Al-Turug al-Hukmiyyah, Maktabah Dar al-Bayan, Damascus,
1435H, vol. 1, p. 456.
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1443H, vol. 2, p. 567.

Muhammad ibn Ahmad al-Sarakhsi, Al-Mabsut, Dar al-Ma‘rifah, Beirut, 1440H, vol. 16,
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Liaqat Ali Khan Niazi, Islam mein Qanun-e-Tort ka Tasawwur, Shari‘ah Academy,
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Ibn Qayyim al-Jawziyyah, Al-Turug al-Hukmiyyah, Maktabah Dar al-Bayan, Dimashq,
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